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current record Congressional ac- 
tion, found another part 
shows number measures introduced 
Congress, additional those published 
the last number, interest bankers. 

The free coinage gold and silver, the 
discontinuance the coinage the three- 
cent piece, the redemption national bank 
notes, new designs for United States coins 
and the establishment postal savings 
banks are some the objects which the 
proposed legislation seeks attain. Gov- 
ernment loans farmers, the suspension 
sinking fund laws, and the revenue, are other 
subjects bills introduced. ‘The debates 
many these measures will make inter- 
esting reading, and propose publish, 
from time time, such the public utter- 
ances our Congressional law-makers 
will likely interest and value 
our 


CHAIRMAN Dorsey, the House Com 
mittee Banking and Currency, reported 


saying that favor the changes 
the banking law recommended Comp- 
troller Lacey, and has doubt they will 
adopted his committee. ‘The changes 
recommended the comptroller, will 
remembered, are follows 

The minimum deposits bonds se- 
cure circulation should fixed per 
centum the capital respect associa- 
and for all banks having greater capital 
minimum deposit $30,000 bonds 
should required. 

Circulation should issued the par 
value the bonds deposited. 

The semi-annual duty circulation 
one per cent. per annum. 

Mr. Dorsey further reported saying 
that the national banks have grown greatly 
favor the West within the past five years, 
and that thinks every member his com- 
mittee favor perpetuating the system. 


the National Bank the Republic, New 
York City, has recently given the public 
proposed bill provide for permanent na- 
tional bank circulation. The text the 
measure another part the 
JOURNAL. 

Its leading features are the issue circu- 
lating notes the extent per cent. 
option the bank, one half the per 
cent. may secured deposit gold coin 
gold silver bullion; and provision 
made for any depreciation the security. 
national bank safety fund proposed 
created with credit $3,000,000, ob- 
tained reducing the notes now out- 
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standing $1,500,000, and reducing the na- 
tional bank redemption fund $1,500,000 
and this fund proposed the 
duty one-half one per centum each half 
year upon the average amount national 
bank notes circulation. Provision also 
made that any circulating notes in- 
solvent bank should remain unpaid after the 
assets and individual liability shareholders 
are exhausted, they are charged the 
safety fund. fund, therefore, outside 
the assets and liability shareholders, the 
extent the security for the remaining 
per cent. circulation, for which specific 
deposit bonds, coin bullion provided. 

shown the Record” 
published our last issue, Mr. Peters, 
Kansas, introduced the House, Decem- 
ber 18th, bill provide for the deposit 
gold silver coin, gold silver bullion, 
security for the circulating notes na- 
tional banks, which was referred the Com- 
mittee Banking and Currency, and Mr. 
Dorsey, Nebraska, also introduced bill 
provide for the issue circulating notes 
national banks, which was also 
the same committee. 


Nebraska, Sec. 128 Chap. 16, the 
Compiled Statutes, relating corporations, 
provides follows: 

The articles incorporation must fix the 
highest amount indebtedness liability 
which the corporation shall any one 
time which must not any case ex- 
ceed two-thirds capital stock, provided, how- 
ever, that the above limitation shall not 
apply debts for the risk insurance com- 
panies, deposits banks, and the notes, 
bonds debentures any loan trust 
company organized under the provisions 
this chapter. 

Under this statute, the attorney-general, 
McNaughton the limit indebtedness 
banks, the two-thirds limit 
means two-thirds the paid-up capital only, 
and not two-thirds the entire capital sub- 
scribed. “Inno case under the 
provisions this statute would banking 


corporation justified incurring indebt- 
edness for more than two-thirds its 
paid capital stock, except indebtedness 
for deposits.” 


From the Court Appeals Kentucky 
have case the time within which 
suit must brought against the maker or- 
der hold the indorser, or, more strictly 
speaking, the assignor non-negotiable 
note. Kentucky, some other states, 
ordinary promissory notes are not negotiable, 
unless payable bank. ch. 22, 
the General Statutes Kentucky confers 
negotiability only upon such promissory notes 
corporation, and payable and negotiable 
any bank incorporated under any law 
this commonwealth, organized this com- 
monwealth under any law the United 
States, which shall indorsed and dis- 
counted the bank which the same 
payable, any other the banks this 
commonwealth above specified.” 

Ordinarily, the obligation indorser 
negotiable promissory note absolutely 
fixed after demand and notice, but where the 
note non-negotiable, different rules prevail, 
and many the United States, order 
preserve the assignor’s liability, diligence 
against the maker required statute. 
case the present number taken connec- 
tion with previous cases, fixes pretty 
the Kentucky rule diligence. ‘The holder 
continue the liability the assignor, must 
use due diligence and sue the maker the 
first term obtain his judgment, and 
have his execution issued and returned “no 
property found.” failure bring the 
action the first term court releases the 
assignor. the degree diligence, the 
case Green Page, Ky., 368, helda 
delay three days not unreasonable, while 
the present case, some nine ten days’ delay 
after maturity before institution suit held 
laches the part the assignee, and, the 

absence excuse for not suing, releases the 
assignor from liability. 
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PAYMENTS FORGED 
DORSEMENTS. 


THE EDITOR. 


Herein propose make few com- 
ments the case Armstrong Pomeroy 
National Bank, decided the Supreme 
Court Ohio and published this number. 
female depositor bank fell into the 
clutches scheming rascal named Grimes, 
who finally succeeded negotiating her 
forged note made supposed William 
Brown. payment therefor, the depositor 
drew her check upon the defendant bank 
the order Brown (no such person real- 
ity existing) and delivered Grimes his 
agent. Grimes wrote the name William 
Brown upon the check, added his own in- 
dorsement, and then presented the bank 
who paid it. ‘The bank sought charge the 
amount this check against the account 
its depositor, but the court held that be- 
tween the two the bank must bear the loss. 

our readers have already seen the 
series articles forged paper heretofore 
published, the general rule that bank 
who pays check upon forged indorsement 
cannot charge the amount against its depos- 
itor, such payment without authority. 
the present case there were two grounds 
urged take the case out the operation 
the general rule and charge the depositor 
with the amount. 

the check was made payable 
fictitious person and was therefore legal 
effect payable bearer. 

The negligence and fault the depositor 
delivering the check Grimes, thus pav- 
ing way for the loss which ensued. 

Upon the first question the court examines 
the and shows that the doctrine, 
making bill with fictitious payee payable 
bearer, only applies where drawn 
with knowledge the parties; and that un- 
less the fictitious character the payee 
known, the paper completely void. this 
case the fictitious character not being known, 
check-drawer was not chargeable with 


the amount upon check payable 
bearer. 

The second ground also determined 
the court favor the and 
there being nothing the case take out 
the general rule, the bank held liable 
the depositor for the amount. 

Passing the first, let briefly advert the 
second ground contention, and connec- 
tion with the conclusion reached the pres- 
ent case will interesting note two 
cases from Louisiana contrary purport. 

first case Smith and 
Bank, La. Ann.,610. the 
depositor, broker, discounted without in- 
quiry from stranger, forged bill purport- 
ing drawn and accepted the firm 
Payne Harrison. Instead drawing 
his check payment the order the 
stranger, made payable the order 
Harrison, that the holder would 
have take the check them for their in- 
dorsement, the drawer thus expecting guard 
against fraud. ‘The stranger forged the in- 
dorsement Payne Harrison the check 
and recejved the money from the bank. ‘The 
forgery the indorsement was very clumsy 
one, and the name Harrison” was spelled 
Harrin,” and the court held that there was 


great negligence the part the bank 


paying it. But nevertheless permitted the 
bank charge the amount its depositor 
the ground that the latter did not exercise 
due precaution taking forged bill without 
inquiry that his filling the check the 
order the supposed acceptors the pur- 
chased bill, instead the order the 
stranger, was not the usual course busi- 
ness, and was unjustifiable attempt shift 
from himself the bank the duty making 
inquiry and that placing his check the 
hands the probable forger the 
supplied him with the means well calculated 
deceive and impose upon the bank and 
that although the bank had been guilty 
negligence paying the check, the loss 
should properly borne the depositor. 
‘The other case, Levy Bank America, 
La. Ann., 220, was similar one where 
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the depositors issued their check payment 
Charles Merritt, and sold them 
stranger. ‘The stranger represented himself 
Merritt, and inquiry was made, but 
the check was made payable his order 
that would compelled identify him- 
self the bank, and with the acknowledged 
purpose throwing upon the bank the re- 
sponsibility paying the right party. ‘This 
check they delivered the stranger, and 
bearing the name Charles Merritt upon 
its back, was transferred dona fide 
holder, and paid the latter the bank. 
action the depositors against the 
bank for the balance account represented 
the check, the court said that the plain- 
tiffs could not successfully complain that the 
bank failed protect them from the devices 
person who had with little effort de- 
ceived and defrauded them, and the first 
fault was committed the depositors tak- 
ing the forged instrument, and placing their 
check the hands party who had every 
they could not recover. 

‘The grouping together the above cases, 
with the one published herein, useful 
showing that courts sister states not 
always agree their views the respec- 
tive liability bank and depositor for acts 
growing out their dealings checks and 
while the cases cited are not identical fact 
with the case published, they are sufficiently 
alike show that the conclusions the 
respective courts are diverse and conflicting. 

But aside from the question whether under 
such circumstances the bank the depositor 
should bear the loss, the case just decided, and 
others previously decided, should open the eyes 
bankers the present condition the law 
affecting their liability the matter pay- 
ment indorsed checks. was all very 
well when checks their inception were 
simply made payable bearer. Then the 
only risk the banker assumed was judg- 
ing the signature. But with the in- 
crease commerce came the practice 
making checks payable order, and the 
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transfer them indorsement, and the 
risk was enormously increased. With 
the law stands that payment 
forged indorsement without authority and 
cannot, the absence fault, charged 
the depositor, the whole risk the genu- 
ineness all indorsements, between bank- 
and depositor, thrown the former, 
True, each indorser 
warrants the genuineness all previous sig- 
natures and money paid out forged in- 
dorsement can, ordinarily, recovered back 
from the party whom paid. And, 
further, the majority cases, probably, 
the responsibility the last indorser 
‘whom the money paid sufficient save 
the bank from reason previous 
forgery; but, nevertheless, will arise 
where this not sufficient, and 
ment turning out have been forged, the 
bank cannot charge the payment its de- 
positor and must lose the amount. Such 
the present case, and such are number 
other cases shown the books. 

The English banker has been smart enough 
relieve himself from this responsibility 
having act passed protect him against 
the possibility forged and 
section the English Bills Exchange 
Act provides follows 


“When bill—by Sec. the same Act 
mand drawn banker, and the banker 
whom drawn pays the bill good 
faith, and the ordinary course business, 
not incumbent the banker show 
the indorsement the payee, any subse- 
quent indorsement, was made under the 
authority the person whose indorsement 
purports be, and the banker deemed 
have paid the bill due course, although 
such indorsement has been forged made 
without authority.” 


The American banker, however, still goes 
paying checks the old rut, making such 
inquiries practicable, relying largely 
upon the security the last indorser, and 
case slip, seeks recover the payment 
from the party receiving it, charge his 
depositor with the amount reason some 
negligence; and, failing that, pockets 
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the loss and thinks more about it. 
the same time the court deciding againt him 
will advise him the correct course 
should and extend the banker some 
such consoling utterances are expressed 
the following language the Supreme Court 
Ohio the present case 

determination the character any 
indorsement involves the ascertainment two 
things: (1) identity the indorser, and 
(2) the genuineness his and 
careful banker would pay upon the faith the 
genuineness any name until had fully 
satisfied himself both the identity the 
person and the genuineness his signature. 
Now, careful banker may deceived 
the signature person with whose identity 
may familiar; but less liable 
deceived when both the signature and the 
person whose signature purports are 
unknown him. making the inquiry re- 


quired such case warrant him acting, 
will either learn that there such per- 


son, that credible information can 
obtained his existence, which, with 
ordinarily prudent banker, would the same 
actual knowledge that there such 
person, and would withhold payment, 
would have the right such case. 
But still, should deceived the 
existence the person, would, reverthe- 
less, require satisfied the genu- 
ineness the signature. this, however, 
could not through his skill such mat- 
which bankers ordinarily rely, 
for would without any standard com- 
parison, and could have knowledge 
the handwriting the supposed person, for 


all must upon the confidence may 
place the knowledge some other person, 
and choose act upon this, and make, 
instead withholding, payment, acts 
his and must sustain whatever loss may 
ensue. saying, frequently repeated 
Doctor and Student,” that “he who 
loveth peril shall perish other 
words, where person has safe way, and 
abandons for one uncertainty, can 


lame one but himself meets with 


misfortune.” 


LAW JOURNAL. 129 

ment until fully satisfied the iden- 
tity the person and the genuineness the 
signatures the and, having this 
safe way and abandoning for one un- 
certainty can blame one but himself 
meets with misfortune.” 

But utterly beyond the bounds prac- 
ticability many cases that banker can 
take the time satisfy himself the genu- 
ineness every indorsement check 
presented before paying it; and should 
follow literally the advice the court, the 
longest and loudest complaint would come 
from the check-drawer himself whose pay- 
ments would thereby delayed 
credit 

Viewing the subject from common sense 
siandpoint, certainly seems reasonable that 
bankers should relieved the risk now 
placed upon them, determining the genu- 
ineness all the signatures indorsers. 


check, medium payment, was 
originally payable and here 
the risk upon the bank was slight. Subse- 
quently the custom sprang up, and has be- 
come firmly rooted, make these instru- 
ments payable particular persons well, 
and the oder particular persons. 
Checks thus became recognized negotiable 
instruments, transferable indorsement, and 
payable the last indorsee holder. One 
advantage this method the check- 
drawer and indorser apparent. the 
check-drawer wanted pay creditor 
neighboring city and transmit his check for 
that purpose, check might lost 
stolen transmission, the debt not paid, 
and the amount, after payment the check 
any holder presenting, charged the 
bank against its depositor. Likewise sub- 
sequent holder, desired transmit the 
check payment, would run the same risk. 
making the check payable the order 
however, who turn does 
the same thing, and on, the parties using 
and transferring the check make useful 
themselves serving the purpose pay- 
ment, and the same time such drawing 
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and indorsements the order particular 
relieve themselves from the risk 
loss and payment the finder thief, which 
they would run the paper was payable 
bearer. 

But how has this relief from risk been ac- 
complished? shifting the risk the 
bank. Where formerly the bank only had 
pay dearer, and simply judge its deposi- 
tor’s signature, present the bank must 
ascertain its peril that all the indorsements 
are correct, and, mistaking their correctness, 
cannot charge the payment the depositor 


the absence his negligence, having only 


remedy recover its money back being 
paid under mistake fact. 

does not seem right that this risk should 
taken bankers. England, has 
been shown, they have protected themselves 
against it. The same thing could done 
this country bankers would move the 
matter. Protective legislation could ob- 


tained the various states, and preliminary 


thereto the matter regulated private agree- 
ment between banker and depositor. 

What steps would the most practicable 
taken and what rule the best 
adopted, matter for thought and discus- 
sion those interested. Whether the Eng- 
lish legislation should copied, rule 
making check not negotiable beyond the 
payee, and the bank only liable for misjudg- 
ing the correctness Ais signature, some 
other and different rule liability, adopted, 
might considered. 

this end invite, and would glad 
publish any practical suggestions from our 
readers the subject. think they will 
all agree with that the matter one which 
should speedily regulated, that the 
many losses which have resulted bankers 
the past reason the risk assumed 
the matter judging the correctness the 
indorsements check, may not have their 
counterpart the future. 
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CAN BANK APPLY INDIVID- 
UAL DEPOSIT UPON 
FIRM DEBT? 


THE EDITOR. 


The correct answer this question 
practical importance bankers. ne- 
cessary known order properly de- 
termine what credit indulgence, any, 
can extended firm the strength 
individual deposit one its members. 
determine whether the bank can lawfully re- 
fuse honor the check the individual de- 
positor without subjecting itself action 
for damages, where seeks apply such 
deposit upon the firm indebtedness. 

How many bankers can answer this ques- 
tion correctly 

two cases published this number 
have the rule announced for and against the 
banker’s right this regard, the Supreme 
Court Mississippi laying down the law 
that bank may apply the individual deposit 
partner the payment firm debt; 
while the Supreme Court Louisiana, 
the contrary, holds that bank can claim 
lien privilege the deposit partner, 
made his separate account, order set 
off the debt owing the firm. 

the Mississippi case the action was 
the bank upon note executed 
who were partners. administrator 
alone defended and among other defenses 
claimed set off the sum five hundred 
dollars which his intestate had deposited 
the bank his individual credit, and which 
the bank had applied indebtedness 
the firm. claimed that the right set 
off the bank only existed where the indi- 
vidual who was the depositor and debtor stood 
both these characters precisely the same 
relation and precisely the same footing 
towards the bank; and consequently this 
amount was owing and could set off 
against his indebtedness the note. ‘The 
court, however, upheld the bank’s right 
set off the individual deposit against the 
debt. 
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the Louisiana case the title certain 
stock was dispute, and one the points 


raised was that the check its 


drawn and payable the bank which held 
the stock pledgee, was not valid pay- 
ment therefor because the firm which the 
depositor was member was the time 
heavily indebted the bank for over-drafts. 
The court disposes this branch the case 
holding that the individual account the 
depositor was entirely distinct from that 
the firm that without his consent special 
agreement the debts the firm could not 
set off against the balance his and 
that consequently had undoubted right 
draw the check and make valid payment 
for the stock. 

Other decisions directly announcing rule 
the subject have been made follows: 

has been held that indi- 
dividual deposit cannot set off against part- 
partnership debt. Preston, 105 

Arkansas has been held that bank 
has right retain the amount in- 
debtedness due the depositor and apply 
and others are obligated the bank; nor 
can set off said debt suit the de- 
positor for the recovery the amount due 
the bank him alone. Dawson 
Bank, Ark., 283. 

England has also been held that 
banker has lien the deposit part- 
ner his separate account for balance due 
the bank from the firm. Watts Chris- 
tie, Beav., 546. 

And Beauregard Case, U.S., 


134, the Supreme Court the United States 


also held that indebtedness partner- 
ship bank not compensated extin- 
ness the bank one the partners. 

see, therefore, that all the cases that 
have far passed upon the right bank 
set off the deposit individual partner 
against debt owing the partnership, ex- 
cept the Mississippi case herein published, 
this right has been denied. 
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Let briefly glance the reasons upon 
which these decisions have been 
and first taking the English case Watts 
Christie, find that case where 
bankers became bankrupt and answer 
claim their assignee against the firm 
B., who were indebted the bankers 
joint account, the latter sought set off the 
debt the bankers individually, which 
had assigned The court dis- 
allowed the set off and the course their 
opinion, speaking generally the relation 
banker and customer gave the following rea- 
sons for the rule that banker has lien 
upon the deposit partner his sepa- 
rate account for balance due the bank 
from the firm. 

the nature and essence trans- 
actions between banker and customer, that 
customer, having balance the hands 
his banker, should have full power over 
and able command payment sight. 
where there account between firm 
and the bank, and another account with one 
particular member the firm, once 
held that the bank has lien upon the balance 

upon the separate account the indi- 
vidual partner for the balance due the 
bank from the firm, that would end 
some transactions which most important 
commerce should continued. cannot 
hold that the bank would have such right 
disposition lien would prevent 
customer from dealing with the bank with 
that confidence which important the 
trade and commerce the 

‘Turning the Illinois and Arkansas cases 
find the principle which they have 
been decided that debts, the subject 
set off, must mutual between the parties 
action, and that the offer set off the 
debt firm against the separate claim 
one the individual partners, lacks the ele- 
ment mutuality established the law, and 
therefore cannot permitted. 

The Supreme Court the United States, 
also, announcing the rule above given 

partnership debt not off set com- 
pensated the demand one individual 
member against the There 
mutuality such cases between the parties.” 
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the Arkansas case, additional ground 
for disallowing the set off was that was pro- 
hibited the charter the bank. Aside 
from this special ground, find that the 
courts denying the right bank set 
off the claim individual member against 
firm debt, have placed their decisions upon 
two grounds. 

That the allowance the right set 
off such case would detrimental 
the interests commerce putting end 
some transactions which import- 
ance commerce have continued—as 
announced the court Watts Christie. 

The right set off denied because 
such debts are not mutual. 

Passing for the present the first ground, let 
us, for the purpose instruction, look 
little more closely the law relative the 
second ground non-mutuality debts. 

early times set off remedy was un- 


known the common law, according 


which mutual debts were inextinguishable 
most the right set off common law was 
limited cases mutual connected debts, 
and did not extend debts unconnected 
with each other. But more extended right 
set off soon came established 
der prevent multiplicity actions and 
settle controversies speedily and with small 
expense, subject, however, certain qualify- 
ing rules governing the subject. Among 
these rules was one early established that de- 
mands could not set off unless they were 
mutual and between the parties the action, 
and accordance with this rule has been 
held number cases that where part- 
nership debtor and partner creditor, 
the demands cannot set off against each 
other reason want mutuality. Such 
the law announced the cases cited where 
the defendants have been bankers claiming 
this right set off, and the same has been 
held other cases where the defendants 
have not been bankers but creditors 
partnership and debtors 
partner. 

would too lengthy matter into 
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the detail all these decisions the various 
states and examine the statutes the dif- 
ferent states see what, any changes 
the judicial rule have been made. may 
stated general, 

the rule prevailing most the 
states, founded the principle that there 
must mutuality between the parties, that 
bank other defendant cannot set off its 
debt individual partner against in- 
debtedness the firm which 
ner member. 

That there may states where the 
legislature has changed the rule per- 
mit defendant set off such debt. 
‘Thus, for example, Iowa where statute 
debt partnership joint and several 
that its creditor can sue single partner 
therefor, has been held that defendant 
can set off his claim against the firm 
action such single partner against him 
Iowa, 124. And shown the Mississippi 
case, published herein, demand favor 
the defendant against the plaintiff and another, 
jointly and severally bound, may set off 
against the plaintiff suing alone. 

Disregarding unreasonable the view 
taken the English case, that set off 
individual credit against partnership debt 
should not permitted being against the 
interests commerce, there isno reason why, 
any state where the statute 
single partner sued alone for partner- 
ship debt, the same rule set off which 
allowed Iowa individual defendant 
would not equally extended case 
where the bank was defendant allow 
it, not only set off the partnership debt, 
action the individual partner, but ap- 
ply the deposit the latter upon the partner- 
ship indebtedness. the Mississippi case 
done. 

summarize, have the rule announced 
the Supreme Court the United States, 
England, Arkansas, and Louisana 
that bank cannot apply individual de- 
posit firm debt; and the principle under 
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which most these decisions are made (viz., 
that individual defendant cannot set off 
action partner against him, the 
debt the firm him, because want 
mutuality) recognized number other 
states. 

the other hand have Mississippi 
contrary decision that bank may apply 
individual deposit upon firm the re- 
sult rule which allows demand favor 
the defendant, against the plaintiff and 
another, jointly and severally bound, 
set off against the plaintiff suing alone. 


LEGAL DECISIONS. 


PAYMENT CHECK FORGED 
INDORSEMENT LIABILITY 
BANK—FICTITIOUS PAYEE—NEG- 
LIGENCE DRAWER. 


Supreme Court Ohio, 29, 1889. 


ARMSTRONG NATIONAL BANK. 


The rule that negotiable instrument, made payable 


fictitious person order, is, instrument 


able bearer, applies only where made with the 
knowledge the party making does not apply 
where the maker, supposing the payee real person, 
and intending payment made such person his 

bank induced draw his check payable non-exist- 
ing person order, the drawer being ignorance the 
fact and intending fraud, the bank which the check 
drawn not authorized pay it, and charge the 
amount the account his the indorse- 
ment the party presenting it, although appears 
have been previously indorsed the named 
payee. Such indorsement is, forgery, and the 
payment thereon by the bank confers no right on it as 
against the drawer the check. 

the contrary between the parties, the duty banker 
is, all cases, payto the person named, his order, 


where the terms the check are such; and may and 


should withhold payment until fully satisfied the 
the indorsement. 


(Syllabus the court.) 


Error circuit court, Meigs county. 
Guthrie, for plaintiff error. 
Russell, for defendant error. 


Pomeroy National Bank, recover the 
bank the sum $450, due her upon de- 


LAW JOURNAL. 133 
posit she had made with the bank. 
that she had given check, payable 
one William Brown order, that had been 
procured from her the fraudulent practices 
one Grimes, who represented himself 
acting for the said Brown the negotiation 
note that there was such person 
Brown, and that the note was fraudulent, 
all which she was ignorant the time that 
Grimes afterwards indorsed the check 
LIAM Brown,” and, adding his own indorse- 
ment, presented the bank, who paid it. 
The principal ground defense was that 
plaintiff was negligent delivering the check 
Grimes, and that used ordinary care 
paying Grimes, indorsed was. ‘The 
case was tried the court, who, upon the re- 
quest the parties, found its conclusions 
law fact, separately follows 
“FINDING FACTS. 

“(1) That the defendant banking cor- 
poration, organized under the laws the 
United States. (2) August 31, 
1882, plaintiff had deposit with de- 
fendant, subject drawn out her check, 
money greater than the amount 
the check hereinafter described. 
That said 31st day August, 1882, 
one Grimes, fraud practiced upon 
plaintiff, negotiating her, the pre- 
tended agent one William Brown, ficti- 
tious person, forged promissory note nego- 
tiable form, induced her draw and 
deliver him, pretended agent said 
Brown, the following check: O., 
August 31, National Bank, 
pay William Brown order, four hundred 
and fifty dollars, ($450.) [Signed] 
(4) That there was such 
person the above named William Brown 
that plaintiff supposed (at the time) there was, 
and believed she delivered the check said 
Brown, through said Grimes. (5) 
that she was not careless negligent respect- 
ing the transaction, but, instead, was ordin- 
arily careful and prudent respect thereof. 
(6) That said Grimes the same day (Aug- 
ust 31, 1882) wrote the name 
Brown’ across the back said check, and 
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presented defendant for payment that 
defendant, having knowledge respecting 
the way Grimes had obtained it, that the 
name WILLIAM Brown’ was the name 
fictitious person, paid the same and charged 
the amount thereof against the account the 
plaintiff. (7) That defendant paying the 
check Grimes made the usual inquiries re- 
specting his identity, and other respects 
was ordinarily careful and prudent relation 
the transaction. (8) ‘That plaintiff before 
the commencement this action demanded 
defendant the payment said sum 
paid said Grimes, which defendant then 
refused, and has not, either before since 
said demand, paid the same ary part 
thereof. 
LAW. 

That the payment the check defend- 
ant said Grimes was not (by the facts above 
found) authorized said plaintiff, and could 
not legally made charge against her 
the account between her and the defendant 
respecting the money she had deposit with 
it, and that the amount named the check, 
together with interest thereon the rate 
six per cent. from the day she made the de- 
mand above found have been made, for its 
payment her, due and payable from de- 
fendant her.” 

motion for new trial having been made 
and overruled, judgment was entered for the 
plaintiff upon the findings. The judgment 
the common pleas was reversed error 
the circuit court, and this proceeding 
prosecuted obtain reversal the circuit 
court, and the common pleas. 

This case is, its general features, analo- 
gous that Dodge Bank, Ohio St., 
234, and should, think, ruled it. 
There paymaster the United States, who 
kept his account the bank, drew his check 
the bank payment indebtedness 
the United States Frederick Dodge, 
and delivered the person who presented 
the certificate, representing himself 
Dodge. This representation was false, and 
the person making was thief. Being 
stranger the paymaster, first re- 
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fused pay the claim him, but, his 
assuring him that could identify himself 
the bank, the paymaster drew the check, 
payable Dodge order, and delivered 
the person presenting the certificate. ‘The 
amount the check was him the 
bank his representing himself 
Dodge, and indorsing the check that name. 
The bank had knowledge what had 
transpired prior the presentation the 
check for payment, and supposed was pay- 
ing the right person. deciding the 
case, the court laid down the following prin- 
ciples: (1) The duty banker pay 
the checks and bills his customer, drawn 
payable order, the person who becomes 
holder genuine indorsement; and 
cannot charge him with payments made 
otherwise, unless the circumstances amount 
direction from the customer the 
banker pay the paper without reference 
the genuineness the indorsements, are 
equivalent subsequent admission that the 
indorsement genuine, reliance which 
the banker induced alter his position. 
(2) When there fraud special under- 
standing between the banker and the cus- 
tomer, the liability the banker for paying 
upon forged indorsement cannot 
affected conduct the customer 
drawing the check, which the banker had 
notice. case was again brought 
this court upon question evidence, and 
was assigned and disposed the first 
commission, which, after full and careful 
re-examination, approved and followed the 
former decision; and the principles an- 
nounced the case, after such careful con- 
sideration, must determine this one. 

the fraud one Grimes the plaintiff 
was induced purchase note that had 
real existence security. She found 
the court have been ordinarily careful and 
prudent the transaction, but was deceived. 
She supposed that she was purchasing valid 
secunty belonging man, represented 
Grimes, the name William Brown, 
and for whom, represented, was act- 
ing agent, and gave the assumed agent 
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for Brown check for the amount, payable 
Brown his order. Now, evident, both 
upon reason and the authority the previous 
decisions, that the circumstances under which 
the plaintiff was induced give the check, 
even though calculated arouse suspicion 
her part, cannot modify duty required 
the bank the matter paying not 
paying the check. not claimed that the 
bank had any knowledge how under 
what circumstances Grimes had obtained the 
check, and there finding any such 
course dealing between the bank and the 
plaintiff aswould have authorized depart 
from the general duty bank paying 
the checks its customers drawn payable 
person order. was its duty 
pay the person named his order, and 
withhold payment until was satisfied, both 
tothe identity the payee and the genuine- 
ness his signature. Morse, Bank, 
Robarts Tucker, 560, per MAULE, 
J., 578. found that the bank made 
the usual inquiries respecting the identity 
Grimes, and other respects was or- 
dinarily careful and prudent relation the 
transaction but this must taken con- 
nection with the further fact that Grimes was 
not the payee the check, and that his in- 
dorsement, without the genuine indorsement 
the payee, could confer title upon the 
holder the check, any interest it, 
says Lord Kenyon Harris, 
Term R., 181, “but that the indorsee bill 
exchange, payable order, must, de- 
riving his title, prove the handwriting the 
first indorser.” See Young, Term 
28, 30; Pars. Notes B., 595. 
indorsement the check, purporting 
that the payee, Brown, had been placed 
there Grimes, and was either forgery 
fraud, and, for the purposes this case, 
the bank acted upon the representations 
Grimes, and did not otherwise know whether 
was genuine not. said Dodge 
Bank, Ohio “The rightful pos- 
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session check means carries with 
payment it, without the genuine indorse- 
ment the person whose order made 
payable and banker accept under- 
take pay check, “he must see it, 
his peril, that pays according the terms 
the order, and the party named therein, 
one holding under the genuine in- 
this true whether the defendant’ exercised 
the degree caution which bankers usually 
such cases not. ‘The question is, 
was the check paid the party whom, 
its terms, was made payable?” ‘Therefore 
the court rightly concluded, question 
law from the facts found, that the payment 
the check the defendant was not au- 
thorized the plaintiff, and that could not 
rightfully charged her account. 

The fact that the check was made payable 
person who had existence does not 
the rights the plaintiff against the 


bank, for she supposed that Brown was real 


person, and intended that payment should 
made such person. ‘The doctrine that 
treats check bill made payable ficti- 
tious person one made payable bearer 
and negotiable without indorsement, ap- 
only where drawn with the 
knowledge the parties. Harris, 
Term R., Vere Lewis, Id., 
182; Gibson, Id., 481; same case 
doctrine bill payable fictitious 


person order equivalent one payable 


bearer had its origin these cases, which 
all grew out drawn Levisay Co., 
bankrupts, payable fictitious person 
order, and were accepted Gibson Co.; 
but will noticed that the holding each 
case was upon the express ground that the 
acceptor knew the time his acceptance 
that the bill was payable fictitious per- 
son; and but for this fact the fictitious in- 
dorsement would have been held bea 
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forgery—some the judges expressing 
doubt whether was not so, although its 
character was known the acceptor. 
Term R., cases will found 
Camp., 130. was held this case that 
bill made payable fictitious person 
order neither payable the order the 
drawer bearer, but completely void. 
But addendum the case, page 180¢ 
the Report, Lord observes 
that this holding must taken with this 
the circumstance the payee being ficti- 
tious person was known the acceptor. 
The rule stated with this qualification 
Byles Bills, 82. See, also, the same 
effect, Forbes Espy, Ohio St., 483; 
Rand. Com. Paper, 162-164; Pars. 
Notes B., 591, and note Mr. Daniels, 
his work Negotiable Instruments (sec- 
tion 139), states the rule general, but, 
shown Mr. Randolph, the cases not 
bear out the text. Rand. Com. Paper, 
164, note And upon principle 
not see how the held 
otherwise. For the fictitious character 
the payee unknown the drawer, whoever 
indorses the paper that name with intent 
defraud perpetrates forgery, and the 
indorsement void general intent de- 
fraud being sufficient constitute the 
offense. 

The case Zane Krekle, lowa, 399, 
not point, for there the note was made 
payable fictitious person, “or bearer,” 
and passed delivery without indorsement. 
The case Phillips Thurn, 114 
694, cited the learned judge, clearly 
distinguishable from the case before us. 
There the signature the drawer, well 
the indorsement, was forgery; but the de- 
fendant, the acceptor, was held liable because 
the plaintiff discounted the paper, relying 
good faith upon the acceptance the de- 
fendant. case was finally disposed 
The ground the decision appears 
from the following observations 


(page 472): think, upon the facts 
stated this special case, that was not 
competent the defendant deny the 
genuineness this bill. knew that the 
plaintiffs were willing advance money 
upon the bill only upon his vouching his 
acceptance the authenticity the draw- 
ing. His acceptance amounted repre- 
sentation the plaintiffs which enabled the 
person representing Plana obtain money 
from the plaintiffs the The de- 
cision this case simply followed well 
recognized principle the law notes and 
the drawer’s signature forged, the drawee, 
accept the bill, bound pay it, pro- 
vided the hands holder dona fide 
and for value, for the drawee’s acceptance 
admits the drawer’s handwriting genu- 
ine.” Smith, Merc. Law, 151. Now, Mrs. 
Armstrong can way said have 
affirmed any act hers that the indorse- 
ment upon the check was genuine, for 
there was indorsement when left 
her hands. The case Rogers Ware, 
Neb., 29, cited counsel for defendant 
error, does not support his contention. ‘The 
case Ort Fowler, Kan., 478, Pac. 
Rep., 580, was rested upon number 
grounds and, far may have been 
the ground that note made payable 
fictitious person order effect payable 
bearer, irrespective the knowledge 
the maker, simply follows the authority 
Daniels, Neg. Inst., 139, which, have 
shown, not borne out the cases relied 
on. 

the drawer check, acting good 
faith, makes payable certain person 
order, supposing there such person, when 
fact there none, good reason can 
perceived why the banker should excused 
pay the check fraudulent holder 
upon any less precautions than had been 
made payable real person; other 
words, why should not required use 
the same precautions the one case asin the 
other—that is, determine whether the in- 
dorsement genuine one not. fact 
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that the payee non-existing person does 
not increase the liability the bank 
deceived the indorsement. ‘The fact 
that ordinarily prudent banker would 
less liable deceived into mistaken pay- 
ment fictitious indorsement such this 
was than simple forgery. ‘The determi- 
nation the character any indorsement 
involves the ascertainment two things: 
The identity the indorser, and (2) the 
genuineness his signature careful 
banker would pay upon the faith the gen- 
uineness any name until had fully sat- 
isfied himself both the identity the 
person and the genuineness his signature. 
Now, careful banker may deceived 
the signature person with whose identity 
may familiar; but less liable 
deceived when both the signature and the 
person whose signature purports are 
unknown him. making the inquiry re- 
quired such case warrant him acting, 
will either learn that there such per- 
son, that .credible information can 
obtained his which, with 


ordinarily prudent banker, would the 


actual knowledge that there such 
person, and would withhold payment, 
would have the right such case. 
But still, should deceived the 
existence the person, would, neverthe- 
less, require satisfied the genu- 
ineness the signature. this, however, 
could not through his skill such mat- 
ters, and which bankers ordinarily rely, 
for would without any standard com- 
parison, and could have knowledge 
the handwriting the supposed person, for 
there such person. 
all must upon the confidence may 
place the knowledge some other person, 
and choose act upon this, and make, 
instead withholding, payment, acts 
his and must sustain whatever loss may 
ensue. saying, frequently repeated 
Doctor and Student,” that “he who 
loveth peril shall perish it.” other 
words, where person has safe way, and 
abandons for one uncertainty, can 
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blame one but himself meets with 
misfortune. Judgment the circuit court 
reversed, and that the common pleas af- 
firmed. 


BANK AND DEPOSITOR BANK’S 
RIGHT SET-OFF INDIVIDUAL 
DEPOSIT AGAINST FIRM DEBT— 
PAYMENT PARTNER’S CHECK 
MISAPPROPRIATING FIRM FUNDS 
—WHEN BANK LIABLE—ATTOR- 
NEY’S FEE—SET-OFF_BY ADMINIS- 
TRATOR. 

Supreme Court October 28, 

1889. 


suit against the administrator and the former partner 
aione can set off the administrator. 

Where note stipulates that not paid maturity 
the makers will pay reasonable fee, such fee 
will allowed suit the note. 

Abank may apply the individual deposit partner 

deceased partner introduced his co-partner the bank 
the firm, stating that desired him 
keep his account with the bank, but did not positively 
appear that the deceased partner knew that the account 
was kept afterwards, further than that one occasion 
received check from his co-pariner satisfaction 
private debt owing him, which the bank paid; nor 
did appear that the bank knew that the co-partner was 
appropriating arm money satisfaction his private 
debts, otherwise than from memoranda some the 
checks drawn the co-partner the firm account, 
probably made for private information nor was shown 
that the bank derived any benefit from these payments. 

edge the part bank any misappropriation 
the firm funds the co-partner, was not liable re- 
place such wrongful disbursements. 

Where part the amount firm note given the 
bank was applied the payment individual debt 
one partner, with the knowledge the bank, the loan 
that amount isaloan to such partner individually, for 
which the firm not liable. 


Appeal from chancery court, Hinds coun- 
ty; Cowen, Chancellor. 

Calhoon Green, for appellant. Brame 
Alexander, for appellee. 


‘The Capital State Bank ex- 
hibited the bill this cause the chan- 
cery court Hinds county, which court 
administration the estate Baley 
was pending, against Eyrich, administrator 
Baley, and one Rodgers, enforce the 
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payment certain joint and several prom 
issory note made Rodgers and Baley the 
bank for the sum $1,500. ‘The note con- 
tains stipulation that not paid 
maturity the makers would pay reasonable 
attorney’s fee. between the makers 
the note, Rodgers was principal and Baley 
surety, and this fact was known the bank. 
Rodgers made defense, and decree was 
rendered him for the sum claimed. 
Eyrich, administrator, admitted the execution 
the note, and his liability pay much 
the named therein remains unpaid, 
subject set-off $500, but objected that 
suit could not brought against him until 
after the lapse months from the grant 
administration him said estate, which 
time had not elapsed when the bill was filed. 
The months permitted administrator 
before distribution refers not distribution 
payment debts, but the parceling 
the estate the distributees. adminis- 
trator claimed set-off the sum $500 
which his intestate had deposited said bank 
his individual credit, and which sum 
contends has never been properly accounted 
for the bank. ‘The bank admits that such 
sum had been held the credit the 


intestate, but shows that, before the maturity 


the note here sued on, the firm 
Rodgers, composed said intestate and 
Rodgers, was indebted the bank 
the sum $500, evidenced overdue 
promissory note executed said firm for 
money loaned the bank that this note was 
presented Baley, and payment demanded, 
which refused make; whereupon the 
bank (there being credit its books for 
said firm) applied the credit standing the 
name the intestate the payment said 
note. 

bill against the administrator Baley, and 
Rodgers, demand favor Baley alone 
cannot set off, the demands not being 
mutual. position not maintainable. 
This not suit law, nor one which 
could maintained equity upon general 
principles, being for the enforcement 
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purely legal demand. But, since the estate 
Baley being administered the court 
which the bill exhibited, the court, 
mere matter administration, has, under 
our constitution and laws, jurisdiction ex- 
amine into its validity and enforce its pay- 
ment. Potter, Miss., 96. 

But the complainant cannot, joining 
the proceeding another defendant, jointly 
liable with the intestate law, preclude the 
administrator from setting discharge 
the liability the estate debt due the 
creditor the intestate. Without regard 
the character the demand asserted against 
the estate, one due the intestate alone 
him jointly with another, the rights 
the parties will settled just though the 
obligation was that the estate alone, even 
though was made jointly with another, and 
that other is, without objection his part 
the administrator, improperly joined 
defendant the proceeding. ‘The jurisdic- 
tion the court auxiliary and incidental 
the administration the estate. 

The objection taken the administrator 
the allowance attorney’s fee with- 
out merit. ‘The intestate promised pay 
not only the principal sum named the note 
and interest, but also reasonable 
fee event suit should necessary col- 
lect the debt. more difficulty 
fixing the such fee than exists 
all matters not liquidated the terms 
contract 

The next question presented arises from 
the objection made the administrator 
the act the bank applying the individual 
deposit Baley the payment the $500 
note held against the firm Rodgers, 
which firm Baley was partner. ‘This 
note was due and unpaid, and months before 
the maturity the note now sued the 
bank, against the objection Baley, charged 
his private account, thus absorbing 
his individual deposit. Counsel for the ad- 
ministrator insist that the right set-off 
the bank exists only where the individual 
who depositor and debtor stands both 
these characters precisely the same rela- 
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tion and precisely the same footing towards 
the bank. support this position they 
rely upon the text Morse, Banks, 326, 
and the authorities there cited. ‘The ques- 
tion was propounded from the bench during 
the argument whether any different rule ap- 
plied banker than any other person, 
which counsel replied the affirmative, 
the authority above noted. 

have examined the text Morse and 
the authorities cited him (except 
parte McKenna, Law Bankr. 20, 
which have not access), and not think 
either the text the authorities cited 
him support the view advanced counsel. 
Section 334 the same volume deals with 
the right set-off the bank, but there 
suggestion that bank may not avail itself 
theright any case which another might 
different rule has been applied banks, and 
are aware principle upon which 
could rest. Morse but asserts applicable 
bankers the rule which general ap- 
plication, that warrant set-off there must 


mutuality the character the demands. 


The cases cited him are: Watts Chris- 
tie, Beav., 546; parte McKenna, 30, 
Law Bankr. 20; Dawson Ark., 
283; Axle Co.’s appeal, 111 Pa. St., 291, 
Atl. Rep., 684; and Bank Jones, 
tie, after insolvency the bank, individual 
depositor directed the bank apply his de- 
posit the credit his firm, which was in- 
debted the bank. ‘This the bank refused 
do, and the firm sought obtain the ben- 
efit the deposit. Other ar- 
rangements similar character had been 


acquiesced the bank, and the master 


rolls very strongly intimated that unfair 
preference had been thus given those se- 
curing transfers, which could set aside 
creditors the bank. authority seems 
proceed the extent that, even the 
consent the depositor and the bank, the 
transfer could not have been 
Dawson Bank, Ark., was held that 
could not apply the deposit indi- 
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vidual the payment debt due bya 
firm which was member. ‘This was 
put upon two grounds—one, that the charter 
the bank prohibited such and the 
other was because the debts were not mutual. 
the latter ground the decision followed, 
and was based upon Harrell, 
Ark., 602, which had been held that 
under the statute that state controlling 
set-off defendant could not set off the joint 
and several obligation the plaintiff 
himself. ‘This decision was afterwards over- 
ruled Leach Lambeth, Ark., 668. 
Rep., Coates Preston, 105 
473; Gregg James, Breese, 143; Burgwin 
Walker, 644) settled that partner- 
ship contracts are not joint and several under 
fendant sued single partner his own 
demand set off the debt due him the 
firm. Axle Co.’s Appeal, 111 Pa. St., 291, 
Atl. Rep., 684, does not touch the question 
involved. none these cases there 
anything said indicating that bank sued 
would controlled any other rule than 
would apply other defendants. But 
settled this state that demand favor 
the defendant against the plaintiff and an- 
other, jointly and severally bound, may 
set off against the plairtiff suing alone. 
Moody Willis, Miss., the bank 
had been sued Baley, might have set off 
any demand had against the firm which 
Baley was member, and because might 
could apply his credit the debt due said 
firm. 

‘The next objection taken the adminis- 
trator the appropriation the sum due 
the intestate the $500 note the firm 
that Rodgers had drawn checks the 
firm account favor third persons, and 
satisfaction his individual debts, and 
that the bank had, with knowledge such 
misappropriation, with sufficient notice 
put inquiry, paid out the firm deposit 
such checks, participated the 
misapplication, reason which should 
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made replace such sums, and apply 
them the satisfaction the said note. 
appears from the evidence that Rodgers, who 
was the son-in-law Baley, was introduced 
him the bank, and information given 
that Baley was member the firm 
Rodgers, and that wanted Rodgers 
keep his account with said bank. not 
positively shown that Baley knew the account 
was afterwards kept, but one oc- 
casion received check from Rodgers 
the bank payment private debt 
due himself, which check was paid 
the bank. 

Some the checks drawn Rodgers 
the firm account contained their faces 
memoranda from which argued that the 
bank should have inferred that was apply- 
ing the firm assets the payment his 
private accounts, and should have declined 
honor the checks drawn. There 
suggestion that the bank derived any benefit 
from any these payments, had any sort 
given. The broad proposition announced 
that was the duty the bank protect 
the interest Baley, scrutinizing checks 
drawn Rodgers, and declining pay 
checks which suspected were drawn 
favor his individual creditors. not 
suggested, either the argument the evi- 
dence, that the bank knew that Rodgers was 
the firm’s money the pay- 


ment his own debts, otherwise than from 


the fact that the checks sometimes bore pri- 
vate memoranda, presumably put there for 
his own information, and not directory 
the bank. Neither our own researches, nor 
the result the labor counsel, has dis- 
closed case which, under such circum- 
stances, liability has been fixed upon the 
bank may not participate the misapplica- 
tion the deposit left with firm, 
accepting checks drawn payment 
the individual debt the partner the 
bank, but ordinarily the bank has concern 
the destination fund for which 
proper check presented its counter. The 


confidence that Rodgers would apply the 
funds the firm only firm purposes was 
one reposed him, not the bank, but 
Baley, his partner. had right assume, 
the absence strong proof the con- 
trary, that this confidence was not being 
abused, and act with reference such 
presumption. Banks are not trustees their 
depositors that sense that they must see 
the application the funds drawn those 
entitled check against them. the mul- 
tiplicity business transactions, innumerable 
instances must occur which circumstances, 
known the bank some its officers, 
would suggest doubts the destination 
funds checked against, which circumstances, 
investigated, would disclose what pur- 
poses the funds were being applied. But 
has never been suggested that the bank might 
properly, much less that ought, duty 
the beneficiary the fund, suspend its 
ordinary course business, that might 
satisfy itself the propriety right 
him authorized draw out the fund 
apply it. Where there not duty act, 
there can responsibility for failing 
act; and must held that banks discharge 
their duty depositors when good faith 
they disburse the funds held them com- 
pliance with the direction him who has 
the right direct such disbursement. ‘There 
ought either fraudulent purpose 
the part the bank, actual knowledge 
fraudulent design another shown, be- 
fore liability can fixed them for paying 
out funds checks signed him author- 
ized draw. 

executrix gave check favor firm 
which she was partner, for the whole fund 
the estate which she was the represen- 
tative. proceedings charge the bank 
with the funds, which were lost the estate, 
the lord chancellor said: the one hand, 
would most serious matter bankers 
grounds,—on grounds mere suspicion 
curiosity,—to refuse honor check drawn 
their customer, even although that cus- 
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tomer might happen administrator 
executor. the other hand, would 
equally serious moment bankers were 
allowed shelter themselves under 
that title, and say that they were liberty 
trust committed with regard trust prop- 
erty, and, looking their position bankers 
insist that they were entitled 
pay away money which constituted part 
trust property time when they knew 
was going misapplied, and for the pur- 
pose its being misapplied. think, 
fortunately, the law_on that point 
clearly laid down, and may derived 
without any hesitation from the authorities 
which have been cited bar, 
those authorities clearly this: order 
hold banker justified refusing pay 
demand his customer, the customer 
being executor, and drawing check 
executor, there must, the first place, 
some misapplication, some breach 


trust, intended the executor, and 


proof that the bankers are privy the in- 
tent make this misapplication the trust 
funds.” See, also, Goodwin Bank, 
Conn., 550. 

There pretense privity the part 
complainant any misapplication the 
funds the firm Rodgers the 
managing partner. argument that, 
investigation made the bank, 
the contemplated misappropriation would 
have been discovered, and that the bank had 
such notice made its duty refuse pay- 


ment the checks drawn until investigation 


could made. 

‘The remaining objection taken the ad- 
ministrator the note $500, paid the 
application the intestate’s private credit, 
that was not given for partnership 
debt, nor for money loaned the partner 
(Rodgers) the partnership affairs 
$400 the sum the note, 
appears have been borrowed Rodgers, 
and actually applied the payment com- 
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mercial debts contracted the firm the 
due course business. But the re- 
maining $100 the objection well taken. 
This sum was borrowed Rodgers from the 
bank, applied the payment the in- 
terest then due the $1,500 note executed 
himself and Baley, and payable the 
bank. bank knew this not part- 
nership debt, and the money borrowed 
was this extent once applied the 
ment interest this note was legal 
contemplation loan Rodgers for his own 
use, and, being such, the bank charge- 
able with knowledge his want power 
bind his partner. knew all the facts, 
and the legal consequences which flowed 
from them conclusively presumed 
have known. 

allowed credit the bank for this sum, and 
for this reason must reversed. decree 
may entered here for the proper sum; 
the costs appeal taxed against ap- 
the costs the court below against 
appellant. 

TITLE STOCK—PARTNERSHIP— 
BANK CANNOT SET-OFF INDIVID- 
UAL AGAINST FIRM 
DEBT—PRINCIPAL AND AGENT— 
RATIFICATION UN- 
AUTHORIZED ACT. 


Supreme Court Louisiana, May, 1889. 


a/., Commissioners, PALMER 
al. 


law the component parts firm are distinct beings 
from the firm, well from each other, and their rights 
and liabilities must tested and adjudicated accordingly. 

can claim lien privilege the de- 
posit partner, made his separate account, order 
to set off the same against a debt owing them by the firm. 

The silence principal, after knowledge unau- 
thorized illegal act his agent, equivalent law 
acquiesence in, and of, the act conduct 
the agent. 


(Syllabus the Court.) 

Appeal from civil district court, parish 
Houston, Judge. 

Benedict, and Rouse Grant, for 
Raymond and others, Miller, for 
Palmer. Denegre Bayne, and 
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Farrar, Jonas Kruttschnitt, for Moore, 
Hyams Co. Semmes and Joseph 
Hornor, for the Louisiana State Lottery 
Company. 


commissioners the Savings 
Bank and Safe Deposit Company,” liquida- 
tion, torecover 177 shares Louisiana Lottery 
stock, alleged have been the lawful prop- 
erty said corporation the 27th May, 
1879, when said stock was illegally pledged, 
his property, the People’s Bank, 
Palmer, then the president the Louisi- 
ana Savings Bank. the instance the 
commissioners, the pledged stock was seques- 
tered. motion Palmer, the sequestra- 
tion was bonded the 18th February, 
1880, bond $8,585, which was then 
the market value the stock, after deduct- 
ing $10,000, the amount for which had 
been pledged Palmer; the stock being 
then worth $18,585. the 24th Febru- 
ary, 1880, the stock; which stood the name 


Palmer the books the lottery com- 
pany, was sold him, through broker, 
Moore, Hyams Co., for the sum 
125, the rate $125 par value 


answer, Palmer claimed that 
was the true owner the stock the 
time that was pledged him the Peo- 
ple’s Bank. avers that the stock had 
been originally pledged the Saving Bank 
one John Mathers, Jr., secure the lat- 
ter’s indebtedness the bank, accompanied 
the customary form transfer blank, 
followed subsequent transfer Palmer, 
held him, for the benefit the bank, 
pledgee. then avers that resolu- 
tion the board directors, under date 
March 31, 1879, was authorized and di- 
rected sell said stock its market value, 
and that after repeated and vain efforts 
obtain better price, took the stock 
for himself $50 share, making the total 
$8,850, and which was the highest 
obtainable—which amount was paid him 
the bank, all the full knowledge the 
directors which sum thus paid him was 
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credited the account John Mathers, Jr., 
the pledgeor. 

The suit was instituted the 18th No- 
vember, 1879. Palmer’s answer was filed 
the December following, from which 
time steps were taken and further pro- 
ceedings were had the litigation until the 
4th February, 1887, when plaintiffs filed 
amended petition, making the lottery 
company party, praying for dividends 
the sum $250,000, and reiterating their 
original demand against Palmer, and against 
the People’s Bank. 

the 19th March, 1888, plaintiffs filed 
second amended petition, for the purpose 
bringing into court the firm Moore, 
Hyanis Co., the purchasers the stock 
from Palmer. Judgment was asked against 
them for the restitution the 177 shares 
stock, and, default the delivery the 
same, for judgment against the firm the 
rate $1,000 share, alleged the then 
market value the stock, well for div 
idends received them thereon. ‘The de- 
fense that firm was general denial, 
coupled with the averment their good faith 
the purchase the stock, which they ac- 
quired open market, from persons the 
habit selling such things; before paying 
which they saw that the same had been duly 
transferred them the books the com- 
pany. ‘The answer ended with call the 
lottery company warranty. 

Asthe record shows that the People’s Bank 
has been reimbursed the amount its loan 
Palmer, that corporation thus stripped 
all interest the controversy, and is, 
therefore, practically out the case. 

Judgment was rendered favor plain- 
tiffs, against the defendant Palmer, the 
sum $18,580, the value the stock 
February 18, 1880, with legal interest from 
that date, with lien and privilege the prop- 
erty sequestered, far represented the 
forthcoming bond given release the seques- 
tration; and all other respects the judg- 
ment went favor all the other defend- 
ants. 

Palmer has appealed from the judgment 
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against himself, and plaintiffs appeal from 
the entire judgment. 

Considering the restricted issue presented 
the pleadings, immense mass testi- 
monyand documentary evidence comes 
swell the voluminous record this case, 
which unprecedented latitude was al- 
lowed plaintiffs’ counsel, tedious in- 
vestigation complicated matters, accounts, 
and even gossip, which had not the remot- 
est bearing the true issues the contro- 
versy, and which our duty compelled 
examine our search for the truth. After 
patient and painful labor separate the 
chaff from the grain, find the following 
the salient, uncontested facts bearing 
the issues presented for decision 

The 177 shares stock suit were the 
lawful property John Mathers, Jr., who 
pledged them the Louisiana Savings Bank 
Safe Deposit Company,to secure two loans, 

together the sum $12,000, 
represented two notes payable demand, 
and long past due the 31st March, 1879, 
the day which the board directors, 
resolution, instructed their president, who 
was Palmer, the principal defendant 
herein, “to realize that stock,” and 
other values enumerated the resolution. 
The pledge included the authority the 
pledgee sell the stock public private 
sale and without recourse legal proceed- 
ings for said purpose. time the stock 
that company was low down had 
ever reached since the company had been put 
into operation. act the legislature 
passed during the session 1879, and ap- 
proved the 27th March that year, the 
charter the lottery company been re- 
pealed; and great consternation prevailed 
among all the holders its stock, such 
extent that for few days there was mar- 
ket all for such stock. juncture 
the savings bank was great financial dis- 
tress, soon culminating disastrous insolv- 
ency, which led the closing its doors 
the 3oth June that year. thus 
apparent that the board directors were im- 
pelled combined and imperious rea- 
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sons dispose that stock. the 
end May, owing well known causes, 
useless enumerate here, the stock the 
company had somewhat recuperated, and was 
quoted the market $49 $50 per share. 
‘The stock involved this case was repeat- 
edly thrown the market, without offer 
the 27th May, 1879, when Palmer, the 
defendant, concluded take for himself 
that, which was the highest market price. 
the same day pledged the People’s 
Bank, recover his note $10,000; and 
the same day deposited his credit 
the savings bank the amount which had 
realized his note, to-wit, 
the 29th May drew his check for $8,850, 
the order the cashier his bank, 
payment the stock question and that 
day that amount was credited the books 
the bank, the account John Mathers, 
Jr., with corresponding debit the deposit 
Palmer, which that day showed 
balance $25,406.25 his favor de- 
positor. Owing, doubtless, the enactment 
the constitutional convention or- 
dinance known Article 167 the Con- 
stitution,” and the adoption, the 
December, 1879, that constitution the 
people, the value lottery stock began 
appreciate very rapidly; and the 18th 
February, 1880, when Palmer bonded plain- 
tiffs’ sequestration, was quoted the mar- 
ket $105 share, which basis the 
amount the forthcoming bond was predi- 
cated. the 24th that month that stock 
was quoted $125 share, and was 
that day, and that price, that was sold 
Palmer’s broker Moore Hyams Co. 
And the time that the judgment this 
case was rendered July, 1888, that stock 
had reached the phenomenal value $1,000 
ashare. also appears that John Mathers, 
Jr., the original owner the stock, and the 
pledgeor thereof, had full knowledge the 
transactions hereinabove recited, and that 
made April, 1881, Math- 
ers made voluntary surrender his prop- 
erty, under the insolvent laws this state, 
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and his schedule assets entirely failed 
include, make any reference to, the stock 
question and the statement his lia- 
bilities acted upon the condition his ac- 
count with the bank affected the credit 
$8,850 arising out the sale the stock 
which had pledged that corporation 
hardly possible account for Mathers’ 
conductin omitting include his schedule 
stock which was then worth over $30,000, 
and for his failure and that his syndic 
subsequently urge any claim pledged 
property which finally reached the value 
$177,000, any other theory than that 
full acquiescence the disposition made 
thereof. 

other pertinent facts which are hotly 
contested between the parties, which 
the evidence conflicting, have reached 
the following conclusions: earn- 
estly contend that the check Palmer 
$8,850 could not, law, considered 
valid payment the stock, even had 
had the capacity become the purchaser 
thereof, which denied. ‘That contention 
rests the facts that Palmer was then 
the president bank tottering insolv- 
ency, and that the firm Palmer 
Co., which was the senior member, was 
heavily indebted the bank for overdrafts, 
and for indorsements held the corporation. 
this connection that plaintiffs have 
taken immensely wide the mat- 
ter evidence, with the view show that 
Palmer’s check $8,850 against the pre- 
tended balance his favor depositor 
was worthless, and particularly value 
the bank, whose object disposing the 
lottery stock realize cash assets, 
meet the demands its true creditors and 
bona fide depositors. Continuous efforts 
were made show that Palmer was truth 
heavy debtor the bank, whose valuable 
assets had fraudulently absorbed; and 
detailed history all the transactions be- 
tween Palmer and the bank from the year 
1872 the date its failure, 1879, 
found the record, and has contributed 
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its share the innumerable complications 
which teem the record, and which were 
expected unravel and But un- 
der correct appreciation the law which 
governs the case, the investigation all 
these matters, which practically involve the 
administration the bank for several years, 
and its final liquidation, entirely foreign 
the real issues presented the pleadings 
this case. hold, answer the con- 
tention this branch the case, that Palm- 
er’s individual account depositor was 
entirely distinct from that his firm; and 
that, without his consent special agree- 
ment, the debits the firm could not com- 
pensated set off against the balance his 
favor. elementary our jurisprudence 
that component parts the firm are 
distinct beings from the firm, well from 
each other, and their rights liabilities 
must tested and adjudicated accordingly.” 
thorities therein cited. Hence flows the prin- 
ciple, equally well settled, that “the lien and 
the right set-off only exist where the indi- 
vidual, who both depositor and debtor, 
stands, both these characters alike, pre- 
cisely the same relation and precisely the 
same footing towards the bank. ‘That 
say, for instance, the bank can claim lien 
the deposit partner, made his 
separate account, order set off the same 
against debt owing them from the firm, and 
this not even property specifically pledged 
the bank the partner his separate 
account afterwards becomes the property 
the firm.” Morse, Bank, 48. the case 
Hancock Bank, La. Ann., this 
general rule was enforced case pecu- 
liar hardship, and the doctrine was therein 
formulated thus: “Compensation does not 
take place the confidential contracts aris- 
ing from irregular deposits, such de- 
posit money with banker, and the de- 
positary not authorized apply the funds 
deposit his hands the payment 
the debts the depositor, except there 
special mandate from him.” See, also, Gor- 
don Muchler, La. Ann., 604. Conced- 
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ing, therefore, that Palmer might have been 
indebted the bank account his lia- 
bility for the debts his firm, clear that 
his indebtedness that capacity could not 
have been set off against the balance his 
favor his account individual de- 
positor. 

are not understood deciding 
that, after thorough settlement accounts 
between the bank and the firm, Palmer could 
have been held debtor account his 
firm. simply eliminate that discussion, 
irrelevant the crucial test his rights 
under well-settled jurisprudence. 

therefore conclude, and hold, that 
under the state his account depositor 
the bank the May, 1879, Pal- 
mer had the undoubted right draw check 
$8,850 the bank, and that such check 
was legal payment Mathers, Jr., for 
his stock. Hence, through that operation, 
the bank, pledgee that stock, obtained 
full and valid consideration for its interest 
the same. 

conceded that that time, and for 
several months before, the stock could not 
have commanded higher price the mar- 
ket, and that the bank was bound, and the 
directors clamorous their eagerness, sell 
the stock. But contended ihat Palmer’s 
mode selling defeated the very object 
contemplated the resolution authorizing 
him sell, and that under his management 
the bank did not receive asset the pro- 
ceeds realized from the stock. The record 
and the very equities the case suggest two 
answers that contention. the 
place, Palmer being, depositor, creditor 
the bank, could have drawn, his ac- 
count, the amount $8,850, which the stock 
sold for; and thus the same result would 
have been obtained indirect 
And, the second place, the record shows 
that the same day placed the coffers 
the bank the sum $9,573.75,—the 
amount his loan from the People’s Bank 
the pledged stock. difficult con- 
ceive wherein the bank was injured the 
transaction, and wherein she could have been 
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benefitted restitution her the stock, 
her restoring what she had received, the 
stock had not appreciated value, and much 
less had depreciated the mean time. 
Manifestly, the bank could not reclaim the 
stock, because illegally disposed 
of, without tendering the return the con- 
sideration obtained therefor. Lacombe 
Forstall, S., Sup. Ct. Rep., 

is, doubtless, those similar consid- 
erations that the silence the bank direct- 
ors, whom the whole transaction was 
known, can and must find its reason. ‘They 
knew that the stock could not have com- 
manded better price, but that might, 
the contrary, have depreciated. ‘They saw 
that the burdensome indebtedness Mathers 
was reduced $8,850, and that the credit 
Palmer depositor was reduced the 
same proportion. Hence they formulated 
complaint, and urged objection; and 
therefore they must held law 
ratified the disposition, illegal may 
have been, made their agent their in- 
terest the stock. their long inaction, 
Mathers, the owner, and the bank, pledgee 
the stock, are silenced into tacit acqui- 
escence Palmer’s dealings touching the 
subject-matter. 

Nothing better settled our minds, from 
the record, that the stock question had 
not increased value from May Novem- 
ber, 1879, the present suit would never have 
been filed, and, the same stock had not 
met with such phenomenal increase value 
from December, 1879, February, 1887, the 
suit would have continued slumber, 
had done for eight the uncalled 
docket the civil district court. 

the bank never was the owner the 
stock, serious question might presented, 
involving the right plaintiffs urge the 
nullity the sale Palmer himself, when 
connected with the silence Mathers, 
the owner. But, for the purpose our dis- 
position the case, have conceded their 
right, well their conclusion that 
point; preferring rest our decision the 
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ratification the transaction their silence 
with knowledge the facts. 

The principle which gives legal effect 
acts agent unauthorized by, vio- 
lation of, his mandate, consequence the 
silence acquiescence the principal, 
quite familiar our jurisprudence. the 
case Ward Warfield, La. Ann., 468, 
the agent, whom cotton had been con- 
signed for sale New Orleans, shipped 
Liverpool where was sold, for account 
his principal, price less than the market 
value the cotton New Orleans the 
date shipment Liverpool. ‘The princi- 
pal had been notified the transaction, and 
had been offered the option accepting the 
risk the venture, closing the sale 
with the agent the stipulated market value 
the cotton New Orleans the time. 
the mean time the cotton market Liv- 
erpool had depressed, and the cotton was 
sold there reduced price, resulting 
considerable loss from the amount credits 
allowed his principal the agent; and 
suit was brought the latter for the recovery 
the difference between the credit thus 
given and the actual proceeds the sale 
the cotton. offer the agent take 
the cotton its market value New Or- 
leans remained unanswered for one month, 
the end which time the principal answered 
that accepted the offer purchase the 
agent. But the court held the silence the 
principal for one month equivalent 
acquiescence the acts the agent; 
and the latter recovered his demand. ‘The 
court said: “The principle well settled 
that the obligation agent, whose au- 
thority hmited instructions, adhere 
faithfully those instructions. un- 
necessarily exceed his commission, risk 
his principal’s effects without authority, 
renders himself responsible the principal 
for the consequences his loss 
ensue, furnishes defense him that 
intended the benefit his principal. 
But, while this general doctrine may con- 
sidered unquestionable, there are other 
principles which are equally well settled 
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the law agency. Subsequent assent, 
between principal and agent, equiva- 
where agent has committed breach 
orders, and the principal, with full knowledge 
all the consequences, adopts his acts, even 
for moment, will bound them, 
and the agent will discharged. Nor 
necessary that such assent should express. 
may inferred from the conduct the 
principal.” 

Ann., 1161, this court applied the doctrine 
under circumstances quite similar the facts 
disclosed the present case. ‘The pledgee 
certain shares insurance stock had re- 
ported the pledgeor sale thereof, under 
the authority the act pledge, and 
claimed balance due him account his 
note secured the pledge, which the pledge- 
ors made good. Subsequently, the latter 
brought suit for the recovery the stock, 
the ground that the pledgee had not truly 
sold the stock, but had detained the same for 
his own account. While the court conceded 
that the sale made the pledgee was 
nullity, rejected demand, the 
ground his acquiescence, resulting from 
long silence after full knowledge the facts. 
was said that case: such transac- 
tion the relation the pledgee the 
pledgeor precisely that agent his 
principal, and the validity his acts must 
tested under the same rules. ‘Those rules 
are well known and firmly established our 
jurisprudence; and they hold the acquies- 
cence long silence the 
ing unauthorized illegal act his agent 
ratification the act contract the 
agent.” See, also, Watson, La. 
Ann., 616; Bennett Bank, La. Ann., 
150; Starr Zacharie, La., 517 Dupre 
Splane, La., 51. 

The preponderance the conflicting evi- 
dence this point shows our satisfaction 
that the directors the bank, who had au- 
thorized and directed the sale the stock 
Palmer, their agent, had full knowledge 
the circumstances under which was dis- 
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posed of, including the fact that Palmer had 
taken for his own account. ‘Their func- 
tions directors continued until the 
June,—fully two months after the obnoxious 
transaction,—and yet they did nothing indi- 
cating repudiation the acts their 
alleged unfaithful agent. After the failure 
the bank, their functions were vested 
the liquidating commissioners,—the present 
edge the and they remained 
silent until November following, when they 
began complain, being prompted, not 
the belief that the sale was nullity 
initio, but the prospects gain re- 
sult from the rapid increase value the 
stock, which had, the mean time, doubled 
invalue. must held fall fairly 
within the rule acquiescence long silence. 

These considerations lead to, and fully 
justify, the conclusion that when this suit 
was instituted Palmer was the true and legal 
owner the stock pledged the bank 
Mather, and that those who hold under him 
have acquired good and indefeasible title 
the same. therefore hold that the judg- 
ment favor the defendants Moore, Hy- 
ams Co., and the Louisiana Lottery 
Company, correct, but that there error 
the judgment against Palmer. 

therefore ordered, adjudged, and de- 
creed that the judgment appealed from 
amended reversing that portion the 
judgment which condemns Palmer 
pay plaintiffs the sum $18,580, with in- 
terest, and with privilege the forthcom- 
ing bond, and rejecting plaintiff's demand 
against said and ordered that, 
thus amended, said judgment affirmed, 
plaintiffs’ costs both courts. 


LIABILITY ASSIGNOR NOTE— 
KENTUCKY—RELEASE DELAY 
HOLDER SUE MAKER— 
WAIVER ASSIGNOR. 


Court Appeals, Kentucky, October 30, 
1889. 


Failure the assignee note bring suit within 
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days after maturity when, statute, the court al- 
ways open litigants and the cause may the 
trial docket within days after summons, will release the 
assignor. 

the holder omits bring suit because requested 
the assignor, and the latter agrees pay the note without 
suit, the assignor liable made the agreement before 
his liability was barred by the laches of the holder ; other- 
wise not liable. 

Aletter from the attorney the assignor the holder 
inviting him aid equitable suit foreclose mort- 
gage given the maker the note the assignor se- 
cure him thereon, by which suit the claims of other credi- 
tors might made subordinate that the holder 
the note, does not deprive the holder the benefit the 
waiver his failure bring suit within proper time. 

Appeal from court common pleas, Jef- 
ferson county. 

Not officially reported.” 

Action Bruce and others against 
Hugh Stafford certain promissory notes. 
appeal the superior court, plaintiffs 
prevailed, and defendant appeals. 

Wm. Lindsay and Willson, for ap- 


pellant. Gibson, for appellees. 


Pryor, The Louisville Express and 
District Telegraph Company became indebt- 
the appellees, Bruce Co., evidenced 
five promissory notes, payable stipulated 
periods, and all them indorsed assigned 
the appellant, Stafford. return 
having been made the sheriff upon 
executions issued judgments obtained 
the appellees against the company, the pres- 
ent action was instituted recover the in- 
dorser, Stafford, who pleads defense the 
laches the holder prosecuting the oblig- 
insolvency. company and its chief 
officer resided the city Louisville and 
act establishing the common pleas 
court, amendment it, that court 
always open for litigants “and all summons 
executed any action said court twenty 
days, executed Jefferson county, thir- 
days executed any other county the 
state, sufficient authorize the plain- 
tiff defendant place thé action the 
trial docket for hearing,” etc. Some nine 
ten days elapsed after the two notes first ma- 
turing fell due before suit was instituted 
and, analogy cases heretofore decided 
this court, such delay must regarded 
laches the part the assignee, and 
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releasing the indorser from liability. The 
holder, continue the liability the assign- 
or, must sue the first term the court, ob- 
tain his judgment and have his execution is- 
sued and returned “no property 
failure bring the action the first term 
the court the assignor. Green 
Page, Ky., 368, delay three days was 
held not unreasonable, but delay 
nine ten days, without any excuse for not 
suing, should held discharge the indors- 
and therefore, the two notes, re- 
covery against the assignor should had. 

these notes, that the assignor liable because 
was his request that suits were not insti- 
tuted, and his promise pay without suit. 
The trouble the two notes mentioned 
that the assignor was released before the 
January, 1885, when was said this 
agreement was made; and, therefore, the mere 
agreement, promise pay without suit, 
cannot effect his liability paper that had 
already ceased exist. was best only 
onthe part the assignor his 
legal rights, and the promise pay can only 
affect the notes upon which his liability ex- 
isted—those due and become due. The 
jury, special verdict, said that Stafford 
agreed with the plaintiffs that would pay 
the notes without suit against the maker, and 
requested the appellees not bring suit. 
That the appellees were induced delay 
reason these promises manifest, 
think, from the testimony. ‘The appellant 
was large stockholder the company and 
its president, or, least, had been its chief 
officer; had taken mortgage indemnify 
him against these liabilities, well other 
obligations upon which was bound. 
company was insolvent, and the prosecution 
action against would have only less- 
ened the share each creditor 


but whether not, the jury, upon the 


testimony, has said that the delay suing 
was attributable the action the appel- 
lant, and there was proof the 
cause authorizing such conclusion. 
was nothing the subsequent conduct the 
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appellant his attorney that deprived the 
appellees the benefit the waiver the 
part the appellant. The letter the at- 
torney invitation the appellees aid 
equitable action foreclose the mort- 
gage Stafford, which the claims other 
creditors might made subordinate 
those the appellees. The object, then, 
seems have been, the part the appel- 
lant, hold indemnity save the 
appellees, and doubtless because his previ- 
ous promise pay them without suit, al- 
though the contents the letter would in- 
duce the belief that appellant was making 
effort avoid any personal liability. 


view the facts this case, the appellees 
are entitled judgment for the amount 
the three notes last maturing, with the inter- 
est. The judgment reversed, with direc- 
tions enter judgment accordingly. 


ABSTRACTS. 


TRUST—PURCHASE TRUSTEE FOR OWN 
BENEFIT—RESCISSION SALE. 

Where trustees make investments securi- 
ties which they are obliged sell within two 
years, and which one them, the absence 
the other, judicial sale, buys for his 
son about two-thirds the amount the in- 
vestment, the son having just reached his ma- 
jority, and being his father’s employ 
small compensation, and not present the 
sale, nor any wise consulted; and the fa- 
ther admitting the property sold worth 
least $300 more than his bid, and retaining 
possession the deed and the property, 
and managing all for his own protection, 
and continuing pay interest the original 
sum invested for several years—such sale 
will not upheld, but the property 
decreed liable for the whole amount 
due upon such investment, and another sale 
the premises ordered. 

Carter al. Burr al., Court 
Chancery New Jersey, October 24, 1889. 
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OFFICERS 
CORPORATION PURSUANT AUTHOR- 
IZATION—PRESUMPTION REGULARITY— 
EXTENT AUTHORITY. 


note signed its officers, where appears 
that the execution the note was expressly 
authorized meeting the board di- 
rectors, will presumed, the absence 
any proof the contrary, that the board was 
rightfully session the time such author- 
ity was given. 

Where the board directors authorizes 
the company’s officers execute note for 
certain sum given rate interest, the 
officers have power stipulate for the 
payment attorney’s fees the event suit 
collect such note. 

Hardin Iowa and Const. Co., 
Supreme Court Iowa, October 30, 1889 
BARRED 

FINAL JUDGMENT. 

However illegal the consideration 
promissory note may be, and whatsoever 
waivers defenses may contain, too 
late urge defenses, either directly collat- 
erally, after final judgment has been recov- 
ered, that judgment being conclusive against 
any and all defenses which the debtor could 
have made, the exercise due diligence. 

Bunch Hobby, Court Georgia, 
September 23, 1889. 


NEW BRUNSWICK ABSTRACT. 


TION BANK PROCEEDS—CONVER. 
SION. 


The plaintiff gave the agent the defend- 
ants Moncton, B., draft person 
Picton, and alleged that the agent 
stated him that the draft being ac- 
cepted, the bank would discount and hand 
the proceeds the plaintiff. presenta- 
tion the draft was paid, less the discount, and 
the proceeds were appropriated the bank 
retire certain dishonored notes held the 
bank, which the plaintiff wasindorser, and 
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which were past due some three four 
years. ‘The plaintiff demanded the draft 
its proceeds, and refusal brought action 
trover against the bank, and contended 
that the bank had right accept the 
money from the drawees, less the discount, 
and they did was conversion, and 
also that the refusal pay the proceeds 
the plaintiff return the draft was conver- 
sion. ‘The jury found that the agent had 
agreed procure the acceptance the 
draft, and then discount and hand the pro- 
ceeds the plaintiff. ‘The defendants ap- 
plied for new trial. 

Held, That the discounting bill 
drawback made upon its advances loans 
money upon negotiable paper, other 
evidences debt payable future day, 
and transferred the bank and that this 
case was discount, because there 
could not discount without the handing 
over the money the ahd also 
that this was clear case conversion, and 


plaintiff was entitled recover. 


Landry Bank Nova Scotia, Supreme 
Court New Brunswick, October, 1889. 


QUERIES AND REPLIES. 


Application Payments. 
SPRINGFIELD, ILL., Jan. 


Editor Banking Law Journal. 

outlawed, and also owes upon indebt- 
edness which not outlawed. pays 
amount money, but makes mention the 
particular indebtedness which intends 
shall applied. Can apply the payment upon 
SUBSCRIBER. 

the absence appropriation 
the debtor, circumstances sufficient 
indicate his intention apply the pay- 
ment particular debt, the creditor has 
the right apply the amount any valid 
debt due him from the debtor the time 
and has been held that un- 
appropriated payment may credited 
the receiver upon demand against which 
the statute limitations has run. 


150 THE BANKING LAW JOURNAL 


Fowkes, Bing. C., 455; 
Griffiths, W., 300; Armistead 
Brooke, Ark., 521; Crisler 
Miss., 445. 


Co-operative Savings and Loan Associ- 
ations. 


VERNON, Y., Jan. 10, 
Banking Law Journal. 

DEAR there any work published which 
will give clear idea how organize and conduct, 
and the benefit accrue from, building and 

Answer.—Seymour Dexter, Elmira, 
Y., has written admirable little treatise 
“co-operative savings and loan associations,” 
including building and loan associations, 
mutual savings and loan associations, accum- 
ulating fund associations, co-operative banks, 
etc., published Appleton Co., New 
York. treats co-operation, indirect and 
direct gives history the and 
spread the various discusses 
their benefits; shows how they may or- 
ganized under the laws New York and 
other states; how carried on; and, short, 
covers the subject completely. 


Notice Cashier. 
Editor Banking Law 
principal notifies the cashier 
bank that authority previously given agent 
conduct certain transactions with the bank 
his behalf has been revoked. such notice 
the cashier sufficient notice the bank 
make liable for subsequent dealings with the 
agent contrary the instructions given 
DEPOSITOR. 


Answer.—Notice received the cashier, 
the course the duties his office, con- 
cerning matters pertaining its business, 
notice the bank. 


Referring your article relative 
the ‘‘no protest” slip, beg say think 
your conclusions may lead trouble. think 
the letters which you refer and which you copy, 
mean slip tag attached the draft pin, 


and not perforation. such the case 
cannot considered part the note bill. 
there was anything about the slip tag which 
the bill could identified, then your conclusions 
unsafe. 

There but one safe way for all parties and 
that for the collectiag bank clearly list the 
paper and the same letter give instructions 
protest and all other cases the receiving 
bank should hand notary. 

course, protest,” orany words mean- 
ing the same thing, are written printed face 
back bill, then part the paper and 
every party tothe paper must take its history from 
the eight corners. 

appears that any one should keep 
the safe side all matters, the bankers, and 
the present state the decisions the courts, 
the plan propose the only safe one. 

Cashier. 


article the preceding 
number was based the case “no pro- 
test” slip printed the end draft, and 
thus necessarily connected with from its 
inception. ‘The extract from the inquiry 
therein published refers “no protest” 
tag attached draft, and while this might 
refer memorandum pinned thereto, the 
whole discussion was had with reference 
the case slip printed the end, re- 
ferred the opening part the article. 
The conclusions reached were 

“no protest” slip sufficient instruc- 
tion not protest, and can safely fol- 
lowed 

collecting bank disregarding can- 
not collect, nor sending bank owner 
obliged pay the protest fees, where protest 
made contrary and 

That indorsers, indorsing and delivering 
paper with such aslip attached, waive the 
necessity protest, and are bound, notwith- 
standing its omission. 

Our correspondent, understand from 
his communication, agrees with the conclu- 
sions that “no protest” slip sufficient in- 
struction where printed the draft. His 
dissent view the case slip, pinned 
the draft and reaching the collecting bank 
that condition. Where such slip 
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pinned the draft the drawer, the same 
reasoning which leads the conclusion that 
printed the draft sufficient in- 
struction would apply the case the 
pinned slip and authorize the 
sion. The only consideration which might 
influence action regarding such would 
its authenticity. ‘There might doubt 
whether the drawer, subsequent holder, 
pinned, authorized the affixing the in- 
struction. there was doubt this 
point, the conclusions reached the article 
the preceding number could safely 
followed. 


CONGRESSIONAL RECORD. 


and including January 11, 
THE CURRENCY, COINAGE GOLD AND SILVER, 
ETC. 


January 1890.—Mr. Lane introduced 
bill (H. R., 3817) prevent contraction 


the currency. Referred Committee 


Banking and Currency. 

January 6.—Mr. Perkins introduced bill 
(H. R., 3843) provide for the free coinage 
both gold and silver, and issuance coin 
certificates circulate money. Referred 

January Bland introduced bill 
(H. R., 3878) for the free coinage silver 
and for other purposes. Referred Com- 
mittee Coinage, and 

January 6.—Mr. Bland also introduced 
bill (H. R., 3879) discontinue the coinage 
the three-cent piece. Referred Com- 

January 6.—Mr. Dockery introduced bill 
(H. R., 3880) limiting the coinage double 
eagles, and discontinuing the coinage cer- 
mittee Coinage, and 

January 6.—Mr. Dockery also introduced 
bill (H. R., 3881) for the further coinage 
silver and for the redemption national 
bank notes, and for other purposes. 
red Committee Coinage, and 


January 6.—Mr. Tracey introduced bill 
(H. 3895) amend section 3510 the 
Rev. Stat., and provide for new de- 
signs authorized devices United States 
coins. Referred Committee Coinage, 
and 


POSTAL SAVINGS BANKS. 


January 1890.—Mr. Lodge introduced 
bill (H. 3860) establish postal savings 
banks. Referred Committee Post Office 
and Post Roads. 


LOANS FARMERS. 


Senate. 

January 1890.—Mr. Cullom (by request) 
introduced bill (S. 1655) authorizing the 
Secretary the Treasury loan money 
farmers the United States per cent. 
Finance. 

SINKING FUND LAWS. 


Senate. 

January 1890.—Mr. Harris, behalf 
Mr. Beck, Kentucky, introduced bill, 
(S. 1820) accompanied letter from the 
Secretary the suspend the 
operation the sinking fund laws until the 
further order Congress, follows 


Wuereas, Congress officially advised 
that the total outstanding bonded debt the 
United States amounted $751,163,400 
the 31st day December, which 
$127,367,700 bearing per cent. interest 
payable September 1891, and the remain- 
ing $629,795,700 bearing per cent. interest 
not payable until July 1907; and Con- 
gress further advised that there now 
the treasury the United States sum more 
than sufficient pay off all the per cents 
due 1891; and that the surplus revenue 
collected for the fiscal year 1889 exceeded 
the ordinary expenses the Government 
$105,000,000, and for the year 1890 the sur- 
plus estimated $92,000,000; and 

appears from the official 
statement that the public debt has been re- 
duced $716,817,819.22 excess the re- 
quirements the sinking fund June 
30, 1890, and that there now 
deposited without interest national 
depositories, and $39,061,149.25 more have 
been paid premiums bonds purchased 
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since August 1887, the premium being now 


and 

The maintenance taxation 
law provide further for sinking fund 
under such circumstances needless and 
therefore wrongful burden the people; 
therefore, 

enacted the Senate and House 
Representatives the United States 
America Congress assembled, all 
laws and parts laws providing for sink- 
ing fund for the payment the principal 
the bonds the United States be, and they 
are hereby, suspended until further order 
Congress. 

The accompanying letter the Secretary, 
the Treasury was read, follows 

TREASURY DEPARTMENT, Jan. 

reply your inquiries the 4th inst., 
have state that from August 31, 1865, 
January the public debt has been de- 
creased excess the esti- 
mated requirements the sinking fund June 
30, 1890. 

Bonds have been purchased under department 
orders August 1887, the Ist instant, 
follows 

$29, 549, 359-53 

per cents., $128,642,200 pre- 
511, 


mium 
$39,061, 149.25 
Respectfully yours, 
Secretary. 
JAMEs BECK, 
United States Senate. 


Bill and letter referred Committee 
Finance. 

REVENUE REFORM. 
Senate. 

December 5.—The following resolution 
was introduced Senator Voorhees the 
Senate, and was ordered lie the table 

Whereas the only power conferred 
Congress impose taxes the American 
people found the eight section 
the first article the Constitution, wherein, 
amongst other enumerated powers, de- 
clared that ‘The Congress shall have power 
lay and collect taxes, duties, imposts and 
excises; 

Whereas the grant power herein con- 
tained for the sole and exclusive purpose 
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per cent. the outstanding per cents 


which meet the actual and necessary ex- 
penses and legal obligations the Govern- 
ment and, 

Whereas taxation other object than 
the payment such expenses and obliga- 
gations plain violation the Constitu- 
tion, subversive free institutions, destruct- 
ive equality before the law, productive 
class privileges and class oppression, creating 
and upholding monopolies manufacture 
and trades, whereby the rich are made richer 
and the poor are made poorer and 

Whereas the present system tariff tax- 
ation the United States has enforced for 
many years past, and still continues en- 
force, the annual collection vast surplus 
money beyond what needed for the 
support the Government, and also com- 
pelling the laboring and producing classes 
contribute additional and still more enor- 
mous sums money directly American 
manufacturers for the avowed purpose 
protecting them against the wholesome, na- 
tural, and honorable competitions trade, 
and for the purpose securing them 
monopoly all sales American citizens 
American markets and 

Whereas government which thus taxes 
one class its citizens for the enrichment 
another class, thereby seizing 
ing the fruits daily toil for the establish- 
ment and aggrandizement caste and privi- 
our fathers principles justice and equal- 
ity, but has become its practical workings 
odious plutocracy governing the people 
the corrupt power money the hands 
moneyed aristocracy, and depending for 
its enormous incomes, its surplus revenues, 
and dazzling wealth the hard earnings 
oppressed and enslaved labor: ‘Therefore, 

Resolved, that all existing legislation im- 
posing tariff taxes foreign merchandise 
imported into the United States for sale 
should revised, repealed, amended, 
provide— 

First, for the collection sufficient 
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amount revenue with which pay the 
expenses the Government economically 
administered, the principal and interest 
the public debt they fall due, liberal pen- 
sions soldiers and sailors and those de- 
pendent them, and for the collection 
not dollar more. 

Second, for the taxation all articles 
luxury the highest practicable rates, and 
for the reduction taxes all the necessa- 
ries civilized life, such salt, sugar, 
woolen goods, iron, steel, and other staple 
commodities, the lowest possible rates 
consistent with tariff for revenue, and for 
nothing but revenue. 

Third, for the curtailment and overthrow, 
far possible, all monopolies trade 
the enlargement the free-list 
the full extent that the same can done 
without impairing endangering the neces- 
sary revenues the government, having 
view all times and under all circumstances 


liberal policy trade with the people 


foreign countries and the establishment 
equal and exact justice amongst our 
citizens, with exclusive privileges none. 

January 7.—Mr. Call introduced bill 
(S. 1809) regulate the natural laws sup- 
ply and demand, and reduce taxation and 
simplify the laws relation the collection 
revenue. Referred Committee Fi- 
nance. 


PERMANENT NATIONAL BANK 
CIRCULATION. 


proposed measure recently given the public 
Hon. John Jay Knox, President National 
Bank the Republic, New York.) 

bill provide for permanent national 
bank circulation. 

enacted, etc., That from and after 
the passage this act, every national bank, 
now organized which shall hereafter 
organized, shall authorized issue circu- 
lating notes now provided law, 
amounts not exceeding per centum the 
capital stock each bank. 

Sec. That not less than per cent. 
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the circulating notes authorized issued 
each bank under this act shall secured 
United States bonds the rate 100 
per cent. upon the par value such bonds 
—provided that the option each bank 
one-half such circulation per cent. 
may secured deposit with the Treas- 
urer the United States, under such regula- 
tions may prescribed the Secretary 
the Treasury, gold coin bullion 
silver bullion, the current market price 
such bullion the time deposit. When- 
ever the market cash value bullion and 
United States bonds deposited with the 
Treasurer reduced below the amount 
circulation issued fcr the same, the Comp- 
troller the Currency may demand and re- 
ceive the amount such depreciation 
other bullion gold silver coin 
deposited with the Treasurer long such 
depreciation shall continue the amount 
the circulating notes such bank may 
reduced charging the excess 
lation the redemption fund, provided 
section the act June 20, 1874. 

Sec. That account designated 
“The National Bank Safety Fund” 
hereby authorized opened the books 
the Treasurer the United States re- 
ducing the amount United States notes 
now outstanding $1,500,000 and reduc- 
ing the national bank redemption fund 
$1,500,000 and crediting the amount 
three millions dollars the account 
the said National Bank Safety Fund.” 
this fund shall added the duty one- 
half one per centum each half year upon 
the average amount national bank notes 
circulation, provided section 5214 
the Revised Statutes the United States. 

Sec. ‘That any national bank after 
the passage this act shall become insol- 
vent, and any the circulating notes 
such bank shall remain unpaid after the as- 
sets and the individual liability the share- 
holders such insolvent bank shall have 
been exhausted, such circulating notes shall 
redeemed and canceled and destroyed 
now provided law, and the amount 


154 THE BANKING 


such notes shall from time time 
charged the National Bank Safety Fund,” 
provided this act. 


OBJECT JOURNAL. 


The object this journal publish 

The current decisions the courts the 
United States, and all the states and territories 
upon questions banking law, including the law 
relating notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, giving general 
view the law upon the questions decided. 

The current enactments Congress and the 
state and territorial legislatures upon banking 
matters. 

Articles upon topics general interest 
banking law. 

Replies questions subscribers upon 
points banking law arising their business. 

Contributions matters practical bank- 
ing and financial topics. 

variety general information interest 
and value bankers and merchants. 

And also advocate reform and uniformity 
the laws the various states affecting bankers 
and merchants where uncertainty and conflict 
present exist. 

The character the information and the fre- 
quency issue will make this publication de- 
sirable one for bankers, merchants and bank at- 
torneys. THE EDITOR. 


Recent Commendation. 


Under date August 17th, Brundage, 
Vice-President the Russell State Bank, Russell, 
Kansas, writing the JOURNAL, says Per- 
mit improve this opportunity for expressing 
our high appreciation the JOURNAL.” 


Under date September Salmon, 
Cashier the State Bank Chatham, Chatham, 
Y., writes much pleased with your 
JouRNAL, and wish the success deserves.” 


George Sprague, Cashier the Leicester 
National Bank, Leicester, Mass., 
tion dated Sept. 25, 1889, says:—‘‘I very 
much pleased with THE BANKING LAW JOURNAL. 
number ‘Queries and Replies’ the 


will great value many bankers.” 


Under date August 26th, Hartman, 
cashier Arkansas City Bank, Arkansas City, 
Kan., writes are all very much pleased 
with your journal. interesting and the 
point.” 

Rollin Smith, Assistant Cashier Bank 
Seuer, Minn., subscription under date 
Oct. 26th, Have examined sample 
and think excellent thing.” 


McMullen, Attorney, Winfield Kansas, 
November 4th, writes: ‘‘I like the work very 
much.” 


LAW JOURNAL. 


Head, late Cashier the People’s Na- 
tional Bank, Clay Center, Kansas, under date 
Nov. 8th, sending subscription commence 
with Vol. No. says: going new 
field labor Cashier the Bank Pine Bluff, 
Ark., desire accompanied your able 
publication.” 


McLennan, Secretary State Savings 
Association, Ellsworth, Kansas, sending sub- 
scription under date November 25th, says: 
journal covers many recent legal decisions 
and law points that have not been able find 
clearly and satisfactorily stated elsewhere.” 


Vail, Cashier Bank Sargent Co., Mil- 
nor, Dak., under date Dec. 11, writes 
sample copies the have 
been sent this bank. have always found them 
full interesting matter, which 
excellent form. the standard No. Vol. 
maintained, your publication cannot but meet 
with success. Inclosed find the 
for one year, beginning with Vol. No. 1.” 


Charles Hart, Cashier Franklin Co. Bank, 
Bloomington, Neb., Dec. 11, writes have 
received No. Vol. THE BANKING Law 
JOURNAL, and find most satisfying publica- 
and want full volumes.” 


Under date Dec. 10, McKinney, Teller 
Capital City State Bank, Des Moines, writes: 
valuable, and would not without it.” 


Nov. 13, Gipson, Vice-President 
the North Denver Bank, Denver, Col., writes 
inform you have binder for the 
JOURNAL. valuable publication, and should 
placed some suitable form for permanent ref- 
erence.” 


John Shumate, Attorney, Glenwood Springs, 
Colo., under date December 12, communi- 
cation with reference binding, says 
very much pleased with the JOURNAL, and want 
get permanent shape.” 


Bound Volumes. 

The BANKING JouRNAL, Volume in- 
dexed and bound, will sent any address for 
$3.00. 

Portfolios, made contain current numbers 
convenient form for reference, price, cents. 


ADVERTISING DEPARTMENT. 
ALFRED JR., 

Manager for New York. 
possible business with people who 
know about you and your business. There- 
Sore, advertising judiciously placed this 
Journal valuable, necessary and will pay. 
See Rates First Page. 


